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FEDERAL RULES OF CRIMINAL PROCEDURE

As amended to December 31, 2004

L. Applicability VI. Trial

II. Preliminary Proceedings VII. Post-Conviction Procedures
%o-rrrzgtiGo;and Jury, the Indictment, and the VIII. Supplementary and Special Proceedings
IV. Arraignment and Preparation for Trial 1X. General Provisions

V. Venue

IV. ARRAIGNMENT AND PREPARATION FOR TRIAL

Rule 10. Arraignment
(a) In General. An arraignment must be conducted in open court and must consist of:

(1) ensuring that the defendant has a copy of the indictment or information;

(2) reading the indictment or information to the defendant or stating to the defendant
the substance of the charge; and then

(3) asking the defendant to plead to the indictment or information.

(b) Waiving Appearance. A defendant need not be present for the arraignment if:

(1) the defendant has been charged by indictment or misdemeanor information;
(2) the defendant, in a written waiver signed by both the defendant and defense
counsel, has waived appearance and has affirmed that the defendant received a
copy of the indictment or information and that the plea is not guilty; and

(3) the court accepts the waiver.

(c) Video Teleconferencing. Video teleconferencing may be used to arraign a defendant if
the defendant consents.

(As amended Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 11. Pleas
(a) Entering a Plea.

(1) In General. A defendant may plead guilty, not guilty, or (with the court's consent)
nolo contendere.

(2) Conditional Plea. With the consent of the court and the government, a defendant
may enter a conditional plea of guilty or nolo contendere, reserving in writing the right
to have an appellate court review an adverse determination of a specified pretrial
motion. A defendant who prevails on appeal may then withdraw the plea.
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(3) Nolo Contendere Plea. Before accepting a plea of nolo contendere, the court must
consider the parties' views and the public interest in the effective administration of
justice.

(4) Failure to Enter a Plea. If a defendant refuses to enter a plea or if a defendant
organization fails to appear, the court must enter a plea of not guilty.

(b) Considering and Accepting a Guilty or Nolo Contendere Plea.
(1) Advising and Questioning the Defendant.

Before the court accepts a plea of guilty or nolo contendere, the defendant may be placed
under oath, and the court must address the defendant personally in open court. During this
address, the court must inform the defendant of, and determine that the defendant
understands, the following:

(A) the government's right, in a prosecution for perjury or false statement, to use
against the defendant any statement that the defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded, to persist in that plea;
(C) the right to a jury trial;

(D) the right to be represented by counsel--and if necessary have the court appoint
counsel--at trial and at every other stage of the proceeding;

(E) the right at trial to confront and cross-examine adverse witnesses, to be protected
from compelled self-incrimination, to testify and present evidence, and to compel the
attendance of witnesses;

(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or
nolo contendere;

(G) the nature of each charge to which the defendant is pleading;

(H) any maximum possible penalty, including imprisonment, fine, and term of
supervised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a special assessment;

(M) the court's obligation to apply the Sentencing Guidelines, and the court's
discretion to depart from those guidelines under some circumstances; and

(N) the terms of any plea-agreement provision waiving the right to appeal or to
collaterally attack the sentence.

(2) Ensuring That a Plea Is Voluntary. Before accepting a plea of guilty or nolo
contendere, the court must address the defendant personally in open court and determine
that the plea is voluntary and did not result from force, threats, or promises (other than
promises in a plea agreement).

(3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty
plea, the court must determine that there is a factual basis for the plea.

(c) Plea Agreement Procedure.

(1) In General. An attorney for the government and the defendant's attorney, or the
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defendant when proceeding pro se, may discuss and reach a plea agreement. The court
must not participate in these discussions. If the defendant pleads guilty or nolo contendere
to either a charged offense or a lesser or related offense, the plea agreement may specify
that an attorney for the government will:

(A) not bring, or will move to dismiss other charges;

(B) recommend, or agree not to oppose the defendant's request, that a particular
sentence or sentencing range is appropriate or that a particular provision of the
Sentencing Guidelines, or policy statement, or sentencing factor does or does not
apply (such a recommendation or request does not bind the court); or

(C) agree that a specific sentence or sentencing range is the appropriate disposition
of the case, or that a particular provision of the Sentencing Guidelines, or policy
statement, or sentencing factor does or does not apply (such a recommendation or
request binds the court once the court accepts the plea agreement).

(2) Disclosing a Plea Agreement. The parties must disclose the plea agreement in
open court when the plea is offered, unless the court for good cause allows the parties to
disclose the plea agreement in camera.

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the
court may accept the agreement, reject it, or defer a decision until the court has reviewed
the presentence report. (B) To the extent the plea agreement is of the type specified in Rule
11(c)(1)(B), the court must advise the defendant that the defendant has no right to withdraw
the plea if the court does not follow the recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must
inform the defendant that to the extent the plea agreement is of the type specified in Rule
11(c)(1)(A) or (C), the agreed disposition will be included in the judgment.

(5) Rejecting a Plea Agreement. If the court rejects a plea agreement containing
provisions of the type specified in Rule 11(c)(1)(A) or (C), the court must do the following
on the record and in open court (or, for good cause, in camera):

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally that the court is not required to follow the plea
agreement and give the defendant the opportunity to withdraw the plea; and

(C) advise the defendant personally that if the plea is not withdrawn, the court may
dispose of the case less favorably toward the defendant than the plea agreement
contemplated.

(d) Withdrawing a Guilty or Nolo Contendere Plea. A defendant may withdraw a plea of
guilty or nolo contendere:

(1) before the court accepts the plea, for any reason or no reason; or
(2) after the court accepts the plea, but before it imposes sentence if:

(A) the court rejects a plea agreement under Rule 11(c)(5); or

(B) the defendant can show a fair and just reason for requesting the
withdrawal.
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(e) Finality of a Guilty or Nolo Contendere Plea. After the court imposes sentence, the
defendant may not withdraw a plea of guilty or nolo contendere, and the plea may be set
aside only on direct appeal or collateral attack.

(f) Admissibility or Inadmissibility of a Plea, Plea Discussions, and Related Statements.
The admissibility or inadmissibility of a plea, a plea discussion, and any related statement
is governed by Federal Rule of Evidence 410.

(g) Recording the Proceedings. The proceedings during which the defendant enters a
plea must be recorded by a court reporter or by a suitable recording device. If there is a
guilty plea or a nolo contendere plea, the record must include the inquiries and advice to
the defendant required under Rule 11(b) and (c).

(h) Harmless Error. A variance from the requirements of this rule is harmless error if it
does not affect substantial rights.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 1974, eff. Dec. 1, 1975; July 31,
1975, eff. Aug. 1 and Dec. 1, 1975; Apr. 30, 1979, eff. Aug. 1, 1979, and Dec. 1, 1980; Apr.
28, 1982, eff. Aug. 1, 1982; Apr. 28, 1983, eff. Aug. 1, 1983; Apr. 29, 1985, eff. Aug. 1, 1985;
Mar. 9, 1987, eff. Aug. 1, 1987; Nov. 18, 1988; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 26,
1999, eff. Dec. 1, 1999; Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 12. Pleadings and Pretrial Motions

(a) Pleadings. The pleadings in a criminal proceeding are the indictment, the information,
and the pleas of not guilty, guilty, and nolo contendere.

(b) Pretrial Motions.

(1) In General. Rule 47 applies to a pretrial motion.

(2) Motions That May Be Made Before Trial. A party may raise by pretrial motion any
defense, objection, or request that the court can determine without a trial of the
general issue.

(3) Motions That Must Be Made Before Trial. The following must be raised before
trial:

(A) a motion alleging a defect in instituting the prosecution;
(B) a motion alleging a defect in the indictment or information - but at any time
while the case is pending, the court may hear a claim that the indictment or
information fails to invoke the court's jurisdiction or to state an offense;
(C) a motion to suppress evidence;
(D) a Rule 14 motion to sever charges or defendants; and
(E) a Rule 16 motion for discovery.

(4) Notice of the Government's Intent to Use Evidence.
(A) At the Government's Discretion. At the arraignment or as soon afterward as
practicable, the government may notify the defendant of its intent to use
specified evidence at trial in order to afford the defendant an opportunity to
object before trial under Rule 12(b)(3)(C).
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(B) At the Defendant's Request. At the arraignment or as soon afterward as
practicable, the defendant may, in order to have an opportunity to move to
suppress evidence under Rule 12(b)(3)(C), request notice of the government's
intent to use (in its evidence-in-chief at trial) any evidence that the defendant
may be entitled to discover under Rule 16.

(c) Motion Deadline. The court may, at the arraignment or as soon afterward as
practicable, set a deadline for the parties to make pretrial motions and may also schedule a
motion hearing.

(d) Ruling on a Motion. The court must decide every pretrial motion before trial unless it
finds good cause to defer a ruling. The court must not defer ruling on a pretrial motion if the
deferral will adversely affect a party's right to appeal. When factual issues are involved in
deciding a motion, the court must state its essential findings on the record.

(e) Waiver of a Defense, Objection, or Request. A party waives any Rule 12(b)(3)
defense, objection, or request not raised by the deadline the court sets under Rule 12(c) or
by any extension the court provides. For good cause, the court may grant relief from the
waiver.

(f) Recording the Proceedings. All proceedings at a motion hearing, including any
findings of fact and conclusions of law made orally by the court, must be recorded by a
court reporter or a suitable recording device.

(g) Defendant's Continued Custody or Release Status. If the court grants a motion to
dismiss based on a defect in instituting the prosecution, in the indictment, or in the
information, it may order the defendant to be released or detained under 18 U.S.C. sec.
3142 for a specified time until a new indictment or information is filed. This rule does not
affect any federal statutory period of limitations.

(h) Producing Statements at a Suppression Hearing. Rule 26.2 applies at a suppression
hearing under Rule 12(b)(3)(C). At a suppression hearing, a law enforcement officer is
considered a government witness.

(As amended Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975, eff. Dec. 1, 1975; Apr. 28,
1983, eff. Aug. 1, 1983; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr.
29, 2002, eff. Dec. 1, 2002.)

Rule 12.1. Notice of an Alibi Defense.
(a) Government's Request for Notice and Defendant's Response.

(1) Government's Request. An attorney for the government may request in writing
that the defendant notify an attorney for the government of any intended alibi defense.
The request must state the time, date, and place of the alleged offense.

(2) Defendant's Response. Within 10 days after the request, or at some other time
the court sets, the defendant must serve written notice on an attorney for the
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government of any intended alibi defense. The defendant's notice must state:

(A) each specific place where the defendant claims to have been at the time of
the alleged offense; and

(B) the name, address, and telephone number of each alibi withess on whom
the defendant intends to rely.

(b) Disclosing Government Witnesses.

(1) Disclosure. If the defendant serves a Rule 12.1(a)(2) notice, an attorney for the
government must disclose in writing to the defendant or the defendant's attorney:

(A) the name, address, and telephone number of each witness the government
intends to rely on to establish the defendant's presence at the scene of the alleged
offense; and

(B) each government rebuttal witness to the defendant's alibi defense.

(1)(2) Time to Disclose. Unless the court directs otherwise, an attorney for the
government must give its Rule 12.1(b)(1) disclosure within 10 days after the
defendant serves notice of an intended alibi defense under Rule 12.1(a)(2), but no
later than 10 days before trial.

(c) Continuing Duty to Disclose. Both an attorney for the government and the defendant
must promptly disclose in writing to the other party the name, address, and telephone
number of each additional witness if:

(1) the disclosing party learns of the witness before or during trial; and
(2) the witness should have been disclosed under Rule 12.1(a) or (b) if the disclosing
party had known of the witness earlier.

(d) Exceptions. For good cause, the court may grant an exception to any requirement of
Rule 12.1(a)-(c).

(e) Failure to Comply. If a party fails to comply with this rule, the court may exclude the
testimony of any undisclosed witness regarding the defendant's alibi. This rule does not
limit the defendant's right to testify.

(f) Inadmissibility of Withdrawn Intention. Evidence of an intention to rely on an alibi
defense, later withdrawn, or of a statement made in connection with that intention, is not, in
any civil or criminal proceeding, admissible against the person who gave notice of the
intention.

(As added Apr. 22, 1974, eff. Dec. 1, 1975; amended July 31, 1975, eff. Dec. 1, 1975; Apr.
29, 1985, eff. Aug. 1, 1985; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 12.2. Notice of an Insanity Defense; Mental Examination

(a) Notice of an Insanity Defense. A defendant who intends to assert a defense of insanity
at the time of the alleged offense must so notify an attorney for the government in writing
within the time provided for filing a pretrial motion, or at any later time the court sets, and
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file a copy of the notice with the clerk. A defendant who fails to do so cannot rely on an
insanity defense. The court may, for good cause, allow the defendant to file the notice late,
grant additional trial-preparation time, or make other appropriate orders.

(b) Notice of Expert Evidence of a Mental Condition. If a defendant intends to introduce
expert evidence relating to a mental disease or defect or any other mental condition of the
defendant bearing on either (1) the issue of guilt or (2) the issue of punishment in a capital
case, the defendant must--within the time provided for filing a pretrial motion or at any later
time the court sets--notify an attorney for the government in writing of this intention and file
a copy of the notice with the clerk. The court may, for good cause, allow the defendant to
file the notice late, grant the parties additional trial-preparation time, or make other
appropriate orders.

(c) Mental Examination.

(1) Authority to Order an Examination; Procedures.
(A) The court may order the defendant to submit to a competency examination
under 18 U.S.C. sec. 4241.
(B) If the defendant provides notice under Rule 12.2(a), the court must, upon the
government's motion, order the defendant to be examined under 18 U.S.C. sec.
4242. If the defendant provides notice under Rule 12.2(b) the court may, upon
the government's motion, order the defendant to be examined under
procedures ordered by the court.
(2) Disclosing Results and Reports of Capital Sentencing Examination. The results
and reports of any examination conducted solely under Rule 12.2(c)(1) after notice
under Rule 12.2(b)(2) must be sealed and must not be disclosed to any attorney for
the government or the defendant unless the defendant is found guilty of one or more
capital crimes and the defendant confirms an intent to offer during sentencing
proceedings expert evidence on mental condition.
(3) Disclosing Results and Reports of the Defendant's Expert Examination. After
disclosure under Rule 12.2(c)(2) of the results and reports of the government's
examination, the defendant must disclose to the government the results and reports
of any examination on mental condition conducted by the defendant's expert about
which the defendant intends to introduce expert evidence.
(4) Inadmissibility of a Defendant's Statements. No statement made by a defendant
in the course of any examination conducted under this rule (whether conducted with
or without the defendant's consent), no testimony by the expert based on the
statement, and no other fruits of the statement may be admitted into evidence against
the defendant in any criminal proceeding except on an issue regarding mental
condition on which the defendant:
(A) has introduced evidence of incompetency or evidence requiring notice
under Rule 12.2(a) or (b)(1), or
(B) has introduced expert evidence in a capital sentencing proceeding requiring
notice under Rule 12.2(b)(2).

(d) Failure to Comply. If the defendant fails to give notice under Rule 12.2(b) or does not
submit to an examination when ordered under Rule 12.2(c), the court may exclude any
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expert evidence from the defendant on the issue of the defendant's mental disease, mental
defect, or any other mental condition bearing on the defendant's guilt or the issue of
punishment in a capital case.

(e) Inadmissibility of Withdrawn Intention. Evidence of an intention as to which notice was
given under Rule 12.2(a) or (b), later withdrawn, is not, in any civil or criminal proceeding,
admissible against the person who gave notice of the intention.

(As added Apr. 22, 1974, eff. Dec. 1, 1975; amended July 31, 1975, eff. Dec. 1, 1975; Apr.
28, 1983, eff. Aug. 1, 1983; Oct. 12, 1984; Oct. 30, 1984, eff. Oct. 12, 1984; Apr. 29, 1985,
eff. Aug. 1, 1985; Nov. 10, 1986; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 29, 2002, eff. Dec. 1,
2002.)

Rule 12.3. Notice of a Public Authority Defense
(a) Notice of the Defense and Disclosure of Witnesses.

(1) Notice in General. If a defendant intends to assert a defense of actual or believed
exercise of public authority on behalf of a law enforcement agency or federal
intelligence agency at the time of the alleged offense, the defendant must so notify an
attorney for the government in writing and must file a copy of the notice with the clerk
within the time provided for filing a pretrial motion, or at any later time the court sets.
The notice filed with the clerk must be under seal if the notice identifies a federal
intelligence agency as the source of public authority.

(2) Contents of Notice. The notice must contain the following information:

(A) the law enforcement agency or federal intelligence agency involved;

(B) the agency member on whose behalf the defendant claims to have acted;
and

(C) the time during which the defendant claims to have acted with public
authority.

(3) Response to the Notice. An attorney for the government must serve a written
response on the defendant or the defendant's attorney within 10 days after receiving
the defendant's notice, but no later than 20 days before trial. The response must
admit or deny that the defendant exercised the public authority identified in the
defendant's notice.

(4) Disclosing Witnesses.

(A) Government's Request. An attorney for the government may request in
writing that the defendant disclose the name, address, and telephone number of each
witness the defendant intends to rely on to establish a public-authority defense. An
attorney for the government may serve the request when the government serves its
response to the defendant's notice under Rule 12.3(a)(3), or later, but must serve the
request no later than 20 days before trial.

(B) Defendant's Response. Within 7 days after receiving the government's
request, the defendant must serve on an attorney for the government a written
statement of the name, address, and telephone number of each witness.

(C) Government's Reply. Within 7 days after receiving the defendant's
statement, an attorney for the government must serve on the defendant or the
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defendant's attorney a written statement of the name, address, and telephone number
of each witness the government intends to rely on to oppose the defendant's
public-authority defense.

(5) Additional Time. The court may, for good cause, allow a party additional time to
comply with this rule.

(b) Continuing Duty to Disclose. Both an attorney for the government and the defendant
must promptly disclose in writing to the other party the name, address, and telephone
number of any additional witness if:

(1) the disclosing party learns of the witness before or during trial; and
(2) the witness should have been disclosed under Rule 12.3(a)(4) if the disclosing
party had known of the witness earlier.

(c) Failure to Comply. If a party fails to comply with this rule, the court may exclude the
testimony of any undisclosed witness regarding the public-authority defense. This rule
does not limit the defendant's right to testify.

(d) Protective Procedures Unaffected. This rule does not limit the court's authority to
issue appropriate protective orders or to order that any filings be under seal.

(e) Inadmissibility of Withdrawn Intention. Evidence of an intention as to which notice was
given under Rule 12.3(a), later withdrawn, is not, in any civil or criminal proceeding,
admissible against the person who gave notice of the intention.

(As added Nov. 18, 1988; amended Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 13. Joint Trial of Separate Cases

The court may order that separate cases be tried together as though brought in a single
indictment or information if all offenses and all defendants could have been joined in a
single indictment or information.

(As amended Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 14. Relief From Prejudicial Joinder

(a) Relief. If the joinder of offenses or defendants in an indictment, an information, or a
consolidation for trial appears to prejudice a defendant or the government, the court may
order separate trials of counts, sever the defendants' trials, or provide any other relief that
justice requires.

(b) Defendant's Statements. Before ruling on a defendant's motion to sever, the court may
order an attorney for the government to deliver to the court for in camera inspection any
defendant's statement that the government intends to use as evidence.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 29, 2002, eff. Dec. 1, 2002.)
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Rule 15. Depositions
(a) When Taken.

(1) In General. A party may move that a prospective withess be deposed in order to
preserve testimony for trial. The court may grant the motion because of exceptional
circumstances and in the interest of justice. If the court orders the deposition to be
taken, it may also require the deponent to produce at the deposition any designated
material that is not privileged, including any book, paper, document, record,
recording, or data.

(2) Detained Material Witness. A witness who is detained under 18 U.S.C. sec. 3144
may request to be deposed by filing a written motion and giving notice to the parties.
The court may then order that the deposition be taken and may discharge the witness
after the witness has signed under oath the deposition transcript.

(b) Notice.

(1) In General. A party seeking to take a deposition must give every other party
reasonable written notice of the deposition's date and location. The notice must state
the name and address of each deponent. If requested by a party receiving the notice,
the court may, for good cause, change the deposition's date or location.

(2) To the Custodial Officer. A party seeking to take the deposition must also notify
the officer who has custody of the defendant of the scheduled date and location.

(c) Defendant's Presence.

(1) Defendant in Custody. The officer who has custody of the defendant must
produce the defendant at the deposition and keep the defendant in the witness's
presence during the examination, unless the defendant:

(A) waives in writing the right to be present; or

(B) persists in disruptive conduct justifying exclusion after being warned by the

court that disruptive conduct will result in the defendant's exclusion.
(2) Defendant Not in Custody. A defendant who is not in custody has the right upon
request to be present at the deposition, subject to any conditions imposed by the
court. If the government tenders the defendant's expenses as provided in Rule 15(d)
but the defendant still fails to appear, the defendant--absent good cause--waives both
the right to appear and any objection to the taking and use of the deposition based on
that right.

(d) Expenses. If the deposition was requested by the government, the court may--or if the
defendant is unable to bear the deposition expenses, the court must--order the government
to pay:

(1) any reasonable travel and subsistence expenses of the defendant and the
defendant's attorney to attend the deposition; and
(2) the costs of the deposition transcript.
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(e) Manner of Taking. Unless these rules or a court order provides otherwise, a deposition
must be taken and filed in the same manner as a deposition in a civil action, except that:

(1) A defendant may not be deposed without that defendant's consent.

(2) The scope and manner of the deposition examination and cross-examination
must be the same as would be allowed during trial.

(3) The government must provide to the defendant or the defendant's attorney, for use
at the deposition, any statement of the deponent in the government's possession to
which the defendant would be entitled at trial.

(f) Use as Evidence. A party may use all or part of a deposition as provided by the Federal
Rules of Evidence.

(g) Objections. A party objecting to deposition testimony or evidence must state the
grounds for the objection during the deposition.

(h) Depositions by Agreement Permitted. The parties may by agreement take and use a
deposition with the court's consent.

(As amended Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975 eff. Dec. 1, 1975; Oct. 12,
1984; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 16. Discovery and Inspection
(a) Government's Disclosure.

(1) Information Subject to Disclosure.
(A) Defendant's Oral Statement. Upon a defendant's request, the government
must disclose to the defendant the substance of any relevant oral statement
made by the defendant, before or after arrest, in response to interrogation by a
person the defendant knew was a government agent if the government intends
to use the statement at trial.
(B) Defendant's Written or Recorded Statement. Upon a defendant's request,
the government must disclose to the defendant, and make available for
inspection, copying, or photographing, all of the following:

(i) any relevant written or recorded statement by the defendant if:

¢ the statement is within the government's possession, custody, or control;
and

« the attorney for the government knows--or through due diligence could
know--that the statement exists;

(i) the portion of any written record containing the substance of any
relevant oral statement made before or after arrest if the defendant made the
statement in response to interrogation by a person the defendant knew was a
government agent; and

(iif) the defendant's recorded testimony before a grand jury relating to the
charged offense.

(C) Organizational Defendant. Upon a defendant's request, if the defendant is
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an organization, the government must disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if the government contends that the
person making the statement:

(i) was legally able to bind the defendant regarding the subject of the
statement because of that person's position as the defendant's director, officer,
employee, or agent; or

(i) was personally involved in the alleged conduct constituting the
offense and was legally able to bind the defendant regarding that conduct
because of that person's position as the defendant's director, officer, employee,
or agent.

(D) Defendant's Prior Record. Upon a defendant's request, the government
must furnish the defendant with a copy of the defendant's prior criminal record
that is within the government's possession, custody, or control if the attorney for
the government knows--or through due diligence could know--that the record
exists.
(E) Documents and Objects. Upon a defendant's request, the government must
permit the defendant to inspect and to copy or photograph books, papers,
documents, data, photographs, tangible objects, buildings or places, or copies
or portions of any of these items, if the item is within the government's
possession, custody, or control and:

(i) the item is material to preparing the defense;

(ii) the government intends to use the item in its case-in-chief at trial; or

(iiif) the item was obtained from or belongs to the defendant.
(F) Reports of Examinations and Tests. Upon a defendant's request, the
government must permit a defendant to inspect and to copy or photograph the
results or reports of any physical or mental examination and of any scientific test
or experiment if:

(i) the item is within the government's possession, custody, or control;

(i) the attorney for the government knows--or through due diligence could

know--that the item exists; and

(iii) the item is material to preparing the defense or the government

intends to use the item in its case-in-chief at trial.
(G) Expert Witnesses. At the defendant's request, the government must give to
the defendant a written summary of any testimony that the government intends
to use under Rules 702, 703, or 705 of the Federal Rules of Evidence during its
case-in-chief at trial. If the government requests discovery under subdivision
(b)(1)(C)(ii) and the defendant complies, the government must, at the
defendant's request, give to the defendant a written summary of testimony that
the government intends to use under Rules 702, 703, or 705 of the Federal
Rules of Evidence as evidence at trial on the issue of the defendant's mental
condition. The summary provided under this subparagraph must describe the
witness's opinions, the bases and reasons for those opinions, and the witness's
qualifications.

(2) Information Not Subject to Disclosure. Except as Rule 16(a)(1) provides
otherwise, this rule does not authorize the discovery or inspection of reports,
memoranda, or other internal government documents made by an attorney for the
government or other government agent in connection with investigating or
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prosecuting the case. Nor does this rule authorize the discovery or inspection of
statements made by prospective government witnesses except as provided in 18
U.S.C. sec. 3500.

(3) Grand Jury Transcripts. This rule does not apply to the discovery or inspection of
a grand jury's recorded proceedings, except as provided in Rules 6, 12(h), 16(a)(1),
and 26.2.

(b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Objects. If a defendant requests disclosure under Rule
16(a)(1)(E) and the government complies, then the defendant must permit the
government, upon request, to inspect and to copy or photograph books, papers,
documents, data, photographs, tangible objects, buildings or places, or copies or
portions of any of these items if:

(i) the item is within the defendant's possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant's case-in-chief at trial.
(B) Reports of Examinations and Tests. If a defendant requests disclosure under Rule
16(a)(1)(F) and the government complies, the defendant must permit the government,
upon request, to inspect and to copy or photograph the results or reports of any
physical or mental examination and of any scientific test or experiment if:

(i) the item is within the defendant's possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant's case-in-chief at trial,

or intends to call the witness who prepared the report and the report relates to

the witness's testimony.
(C) Expert Witnesses. The defendant must, at the government's request, give to the
government a written summary of any testimony that the defendant intends to use
under Rules 702, 703, or 705 of the Federal Rules of Evidence as evidence at trial,
if--

(i) the defendant requests disclosure under subdivision (a)(1)(G) and the
government complies; or
(ii) the defendant has given notice under Rule 12.2(b) of an intent to present
expert testimony on the defendant's mental condition.
This summary must describe the witness's opinions, the bases and reasons for those
opinions, and the witness's qualifications|.]

(2) Information Not Subject to Disclosure. Except for scientific or medical reports,
Rule 16(b)(1) does not authorize discovery or inspection of:

(A) reports, memoranda, or other documents made by the defendant, or the
defendant's attorney or agent, during the case's investigation or defense; or
(B) a statement made to the defendant, or the defendant's attorney or agent, by:

(i) the defendant;

(i) a government or defense witness; or

(iii) a prospective government or defense witness.

(c) Continuing Duty to Disclose. A party who discovers additional evidence or material
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before or during trial must promptly disclose its existence to the other party or the court if:

(1) the evidence or material is subject to discovery or inspection under this rule; and
(2) the other party previously requested, or the court ordered, its production.

(d) Regulating Discovery.

(1) Protective and Modifying Orders. At any time the court may, for good cause,
deny, restrict, or defer discovery or inspection, or grant other appropriate relief. The
court may permit a party to show good cause by a written statement that the court will
inspect ex parte. If relief is granted, the court must preserve the entire text of the
party's statement under seal.
(2) Failure to Comply. If a party fails to comply with this rule, the court may:

(A) order that party to permit the discovery or inspection; specify its time, place,

and manner; and prescribe other just terms and conditions;

(B) grant a continuance;

(C) prohibit that party from introducing the undisclosed evidence; or

(D) enter any other order that is just under the circumstances.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 1974, eff. Dec. 1, 1975; July 31,
1975, eff. Dec. 1, 1975; Dec. 12, 1975; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 9, 1987, eff.
Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29,
1994, eff. Dec. 1, 1994; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 29, 2002, eff. Dec. 1, 2002;
Nov. 2, 2002, eff. Dec. 1, 2002.)

Rule 17. Subpoena

(a) Content. A subpoena must state the court's name and the title of the proceeding,
include the seal of the court, and command the witness to attend and testify at the time and
place the subpoena specifies. The clerk must issue a blank subpoena--signed and
sealed--to the party requesting it, and that party must fill in the blanks before the subpoena
is served.

(b) Defendant Unable to Pay. Upon a defendant's ex parte application, the court must
order that a subpoena be issued for a named witness if the defendant shows an inability to
pay the witness's fees and the necessity of the witness's presence for an adequate
defense. If the court orders a subpoena to be issued, the process costs and witness fees
will be paid in the same manner as those paid for witnesses the government subpoenas.

(c) Producing Documents and Objects.

(1) In General. A subpoena may order the witness to produce any books, papers,
documents, data, or other objects the subpoena designates. The court may direct the
witness to produce the designated items in court before trial or before they are to be
offered in evidence. When the items arrive, the court may permit the parties and their
attorneys to inspect all or part of them.

(2) Quashing or Modifying the Subpoena. On motion made promptly, the court may

14 of 16 8/10/05 4:45 PM



Federal Rules of Criminal Procedure http://www.law ku.edu/research/frcrimIV.htm

15 of 16

quash or modify the subpoena if compliance would be unreasonable or oppressive.

(d) Service. A marshal, a deputy marshal, or any nonparty who is at least 18 years old may
serve a subpoena. The server must deliver a copy of the subpoena to the witness and must
tender to the witness one day's witness-attendance fee and the legal mileage allowance.
The server need not tender the attendance fee or mileage allowance when the United
States, a federal officer, or a federal agency has requested the subpoena.

(e) Place of Service.

(1) In the United States. A subpoena requiring a witness to attend a hearing or trial
may be served at any place within the United States.

(2) In a Foreign Country. If the witness is in a foreign country, 28 U.S.C. sec. 1783
governs the subpoena's service.

(f) Issuing a Deposition Subpoena.

(1) Issuance. A court order to take a deposition authorizes the clerk in the district
where the deposition is to be taken to issue a subpoena for any witness named or
described in the order.

(2) Place. After considering the convenience of the witness and the parties, the court
may order--and the subpoena may require--the witness to appear anywhere the court
designates.

(g) Contempt. The court (other than a magistrate judge) may hold in contempt a witness
who, without adequate excuse, disobeys a subpoena issued by a federal court in that
district. A magistrate judge may hold in contempt a witness who, without adequate excuse,
disobeys a subpoena issued by that magistrate judge as provided in 28 U.S.C. sec. 636(e).

(h) Information Not Subject to a Subpoena. No party may subpoena a statement of a
witness or of a prospective witness under this rule. Rule 26.2 governs the production of the
statement.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July 1, 1966; Apr. 24,
1972, eff. Oct. 1, 1972; Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975, eff. Dec. 1, 1975; Apr.
30, 1979, eff. Dec. 1, 1980; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993;
Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 17.1. Pretrial Conference

On its own, or on a party's motion, the court may hold one or more pretrial conferences to
promote a fair and expeditious trial. When a conference ends, the court must prepare and
file a memorandum of any matters agreed to during the conference. The government may
not use any statement made during the conference by the defendant or the defendant's
attorney unless it is in writing and is signed by the defendant and the defendant's attorney.

(As added Feb. 28, 1966, eff. July 1, 1966; amended Mar. 9, 1987, eff. Aug. 1, 1987; Apr.
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29, 2002, eff. Dec. 1, 2002.)
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