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FEDERAL RULES OF CRIMINAL PROCEDURE

As amended to December 31, 2004

I. Applicability VI. Trial

II. Preliminary Proceedings VII. Post-Conviction Procedures

III. The Grand Jury, the Indictment, and the 
Information VIII. Supplementary and Special Proceedings

IV. Arraignment and Preparation for Trial IX. General Provisions

V. Venue  

TITLE VIII. SUPPLEMENTARY AND SPECIAL PROCEEDINGS

Rule 40. Arrest for Failure to Appear in Another District

(a) In General. If a person is arrested under a warrant issued in another district for failing to 
appear--as required by the terms of that person's release under 18 U.S.C. sec. 3141-3156
or by a subpoena--the person must be taken without unnecessary delay before a 
magistrate judge in the district of the arrest.

(b) Proceedings. The judge must proceed under Rule 5(c)(3) as applicable.

(c) Release or Detention Order. The judge may modify any previous release or detention 
order issued in another district, but must state in writing the reasons for doing so.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 30, 
1979, eff. Aug. 1, 1979; Apr. 28, 1982, eff. Aug. 1, 1982; Oct. 12, 1984, eff. Oct. 12, 1984, 
and Nov. 1, 1987; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 22, 
1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 27, 1995, eff. Dec. 1, 1995; 
Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 41. Search and Seizure

(a) Scope and Definitions. 

(1) Scope. This rule does not modify any statute regulating search or seizure, or the 
issuance and execution of a search warrant in special circumstances.
(2) Definitions. The following definitions apply under this rule: 
 (A) "Property" includes documents, books, papers, any other tangible objects, 
and information.
 (B) "Daytime" means the hours between 6:00 a.m. and 10:00 p.m. according to 
local time.
 (C) "Federal law enforcement officer" means a government agent (other than 
an attorney for the government) who is engaged in enforcing the criminal laws and is 
within any category of officers authorized by the Attorney General to request a search 
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warrant. 

(b) Authority to Issue a Warrant. At the request of a federal law enforcement officer or an 
attorney for the government: 

  (1) a magistrate judge with authority in the district--or if none is reasonably 
available, a judge of a state court of record in the district--has authority to issue a warrant to 
search for and seize a person or property located within the district;
  (2) a magistrate judge with authority in the district has authority to issue a warrant for 
a person or property outside the district if the person or property is located within the district 
when the warrant is issued but might move or be moved outside the district before the 
warrant is executed; and
  (3) a magistrate judge--in an investigation of domestic terrorism or international 
terrorism (as defined in 18 U.S.C. sec. 2331)--having authority in any district in which 
activities related to the terrorism may have occurred, may issue a warrant for a person or 
property within or outside that district. 

(c) Persons or Property Subject to Search or Seizure. A warrant may be issued for any of 
the following: 

(1) evidence of a crime;
(2) contraband, fruits of crime, or other items illegally possessed;
(3) property designed for use, intended for use, or used in committing a crime; or
(4) a person to be arrested or a person who is unlawfully restrained. 

(d) Obtaining a Warrant. 

(1) Probable Cause. After receiving an affidavit or other information, a magistrate 
judge or a judge of a state court of record must issue the warrant if there is probable 
cause to search for and seize a person or property under Rule 41(c).
(2) Requesting a Warrant in the Presence of a Judge.

(A) Warrant on an Affidavit. When a federal law enforcement officer or an 
attorney for the government presents an affidavit in support of a warrant, the 
judge may require the affiant to appear personally and may examine under oath 
the affiant and any witness the affiant produces.
(B) Warrant on Sworn Testimony. The judge may wholly or partially dispense 
with a written affidavit and base a warrant on sworn testimony if doing so is 
reasonable under the circumstances.
(C) Recording Testimony. Testimony taken in support of a warrant must be 
recorded by a court reporter or by a suitable recording device, and the judge 
must file the transcript or recording with the clerk, along with any affidavit. 

(3) Requesting a Warrant by Telephonic or Other Means.
(A) In General. A magistrate judge may issue a warrant based on information 
communicated by telephone or other appropriate means, including facsimile 
transmission.
(B) Recording Testimony. Upon learning that an applicant is requesting a 
warrant, a magistrate judge must: 

(i) place under oath the applicant and any person on whose testimony the 
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application is based; and
(ii) make a verbatim record of the conversation with a suitable recording 
device, if available, or by a court reporter, or in writing. 

(C) Certifying Testimony. The magistrate judge must have any recording or 
court reporter's notes transcribed, certify the transcription's accuracy, and file a 
copy of the record and the transcription with the clerk. Any written verbatim 
record must be signed by the magistrate judge and filed with the clerk.
(D) Suppression Limited. Absent a finding of bad faith, evidence obtained from 
a warrant issued under Rule 41(d)(3)(A) is not subject to suppression on the 
ground that issuing the warrant in that manner was unreasonable under the 
circumstances. 

(e) Issuing the Warrant. 

(1) In General. The magistrate judge or a judge of a state court of record must issue the 
warrant to an officer authorized to execute it. (2) Contents of the Warrant. The warrant 
must identify the person or property to be searched, identify any person or property to be 
seized, and designate the magistrate judge to whom it must be returned. The warrant must 
command the officer to: 

(A) execute the warrant within a specified time no longer than 10 days; (B) execute
the warrant during the daytime, unless the judge for good cause expressly authorizes 
execution at another time; and (C) return the warrant to the magistrate judge
designated in the warrant. 

(3) Warrant by Telephonic or Other Means. If a magistrate judge decides to proceed 
under Rule 41(d)(3)(A), the following additional procedures apply: 

(A) Preparing a Proposed Duplicate Original Warrant. The applicant must prepare a 
"proposed duplicate original warrant" and must read or otherwise transmit the 
contents of that document verbatim to the magistrate judge. (B) Preparing an Original 
Warrant. The magistrate judge must enter the contents of the proposed duplicate 
original warrant into an original warrant. (C) Modifications. The magistrate judge may 
direct the applicant to modify the proposed duplicate original warrant. In that case, the 
judge must also modify the original warrant. (D) Signing the Original Warrant and the 
Duplicate Original Warrant. Upon determining to issue the warrant, the magistrate 
judge must immediately sign the original warrant, enter on its face the exact time it is 
issued, and direct the applicant to sign the judge's name on the duplicate original 
warrant. 

(f) Executing and Returning the Warrant.

(1) Noting the Time. The officer executing the warrant must enter on its face the exact 
date and time it is executed.
(2) Inventory. An officer present during the execution of the warrant must prepare 
and verify an inventory of any property seized. The officer must do so in the presence 
of another officer and the person from whom, or from whose premises, the property 
was taken. If either one is not present, the officer must prepare and verify the 
inventory in the presence of at least one other credible person.
(3) Receipt. The officer executing the warrant must: 
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(A) give a copy of the warrant and a receipt for the property taken to the person 
from whom, or from whose premises, the property was taken; or
(B) leave a copy of the warrant and receipt at the place where the officer took 
the property. 

(4) Return. The officer executing the warrant must promptly return it--together with a 
copy of the inventory--to the magistrate judge designated on the warrant. The judge 
must, on request, give a copy of the inventory to the person from whom, or from 
whose premises, the property was taken and to the applicant for the warrant. 

(g) Motion to Return Property. A person aggrieved by an unlawful search and seizure of 
property or by the deprivation of property may move for the property's return. The motion 
must be filed in the district where the property was seized. The court must receive evidence 
on any factual issue necessary to decide the motion. If it grants the motion, the court must 
return the property to the movant, but may impose reasonable conditions to protect access 
to the property and its use in later proceedings.

(h) Motion to Suppress. A defendant may move to suppress evidence in the court where 
the trial will occur, as Rule 12 provides.

(i) Forwarding Papers to the Clerk. The magistrate judge to whom the warrant is returned 
must attach to the warrant a copy of the return, of the inventory, and of all other related 
papers and must deliver them to the clerk in the district where the property was seized.

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; April 9, 1956, eff. July 8, 1956; April 24,
1972, eff. Oct. 1, 1972; March 18, 1974, eff. July 1, 1974; April 26 and July 8, 1976, eff. Aug. 
1, 1976; July 30, 1977, eff. Oct. 1, 1977; Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 9, 1987, eff.
Aug. 1, 1987; Apr. 25, 1989, eff. Dec. 1, 1989; May 1, 1990, eff. Dec. 1, 1990; Apr. 22, 1993, 
eff. Dec. 1, 1993; Oct. 26, 2001; Apr. 29, 2002, eff. Dec. 1, 2002.)

Rule 42. Criminal Contempt

(a) Disposition After Notice. Any person who commits criminal contempt may be punished 
for that contempt after prosecution on notice. 

(1) Notice. The court must give the person notice in open court, in an order to show 
cause, or in an arrest order. The notice must: 
 (A) state the time and place of the trial;
 (B) allow the defendant a reasonable time to prepare a defense; and
 (C) state the essential facts constituting the charged criminal contempt and 
describe it as such.
(2) Appointing a Prosecutor. The court must request that the contempt be 
prosecuted by an attorney for the government, unless the interest of justice requires 
the appointment of another attorney. If the government declines the request, the court 
must appoint another attorney to prosecute the contempt.
(3) Trial and Disposition. A person being prosecuted for criminal contempt is entitled 
to a jury trial in any case in which federal law so provides and must be released or 
detained as Rule 46 provides. If the criminal contempt involves disrespect toward or 
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criticism of a judge, that judge is disqualified from presiding at the contempt trial or 
hearing unless the defendant consents. Upon a finding or verdict of guilty, the court 
must impose the punishment. 

(b) Summary Disposition. Notwithstanding any other provision of these rules, the court 
(other than a magistrate judge) may summarily punish a person who commits criminal 
contempt in its presence if the judge saw or heard the contemptuous conduct and so 
certifies; a magistrate judge may summarily punish a person as provided in 28 U.S.C. sec. 
636(e). The contempt order must recite the facts, be signed by the judge, and be filed with 
the clerk.

(As amended Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 29, 2002, eff. Dec. 1, 2002.)

Please send comments about this page to the Webmaster, Pamela Tull, The University of Kansas Law 
Library
URL: http://www.law.ku.edu/research/frcrVIII.htm
Updated: January 27, 2004


